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Thi s adversary proceeding involves state law tort clains of
mal i ci ous prosecution and defamation asserted by the plaintiff,
Joseph B. Kirk, and renoved to this court by the defendant,
Wlliam T. Hendon, who was the chapter 7 trustee in the
underlying bankruptcy case of debtor Douglas L. Heinsohn.
Before the court are the plaintiff’s nmotion to remand or for

abstention and notion to strike, and the defendant’s notion to

di sm ss. For the following reasons, the plaintiff’s notions
will be denied and the defendant’s notion to dismss wll be
gr ant ed.

l.

The conplaint filed on Septenber 24, 1997, in the GCrcuit
Court for Knox County, Tennessee alleges that the plaintiff was
indicted for bankruptcy fraud and conspiracy to commit
bankruptcy fraud by the Federal Gand Jury for the U S D strict
Court for the Eastern District of Tennessee on March 6, 1996,
and upon trial was acquitted of all charges on Novenber 25,
1996, at the close of the prosecution’s proof. It is further
averred that “[a]t all tinmes material to the crimnal charges
agai nst Joseph B. Kirk, the defendant, WIliam T. Hendon was the
bankruptcy trustee for the relevant estate, and the principal

Wi tness against the plaintiff.” For his nmalicious prosecution



cause of action, the plaintiff alleges that the defendant
“initiated or procured the crimnal proceedings” against him
“for an inproper purpose, wthout probable cause,” and “the
proceedings were termnated favorably for the person thus
prosecuted.” As for the defamation of character count, the
plaintiff “relies wupon the factual and Ilegal allegations
contained in the first count for malicious prosecution” and
additionally alleges that “defendant comunicated to persons
other than the plaintiff defamatory statements concerning the
plaintiff that were defamatory, as that termis defined in law”
Speci fically, the plaintiff avers that “[t]he defamatory
statenents alleged in this conplaint were the allegations of
crim nal m sconduct agai nst the plaintiff made by the
defendant.” The plaintiff seeks $5 million in conpensatory and
punitive danages fromthe defendant.

On Cctober 15, 1997, the defendant filed a notice of renoval
of the plaintiff’s state court action, thereby commencing this
adversary proceedi ng. In the notice, the defendant states that
in accordance with his responsibilities as trustee under 18
US. C 8§ 3057, he referred the debtor “to the U S. Trustee for
consideration of any crimnal activity by the debtor,” and
“[t]he FBI and the U S Attorney’'s office subsequently

instituted a crimnal investigation, which led to indictnments of



Hei nsohn and the plaintiff ....” The defendant alleges that the
state court action “is a civil proceeding arising under title 11
of the Bankruptcy Code, or arising in or related to cases under
title 11,” the court “therefore has subject matter jurisdiction
under 28 U S.C. § 1334(b),” and “[b]lecause the court has
original subject matter jurisdiction under 28 U S.C § 1334, it
has renoval jurisdiction under 28 U S.C. § 1452.” Thereafter,
the defendant filed an answer to the conplaint on Cctober 21,
1997, denying the material allegations in the conplaint and
asserting as a defense, inter alia, that the defendant “is
i mune from this |lawsuit under both an absolute and qualified
immunity and/or privilege because he acted at all times as an
of ficer of the court during judicial proceedings.”

In response to the renoval, the plaintiff filed on Novenber
13, 1997, a nmotion to remand and in the alternative for
abstention contending that the court *“does not have subject
matter jurisdiction of the renoved action” and the renoval
notice is defective because “[r]enbval of this action should be
to the District Court as set out in Section 1452(a)” and “the
notice does not include a statenent indicating whether the
renoved matter is core or non-core, and if non-core, whether the

parties consent to entry of final orders or judgnments by the

Bankruptcy Judge, as required by Bankruptcy Rule 9027 and 28



US C 8 1452.” Alternatively, the plaintiff asserts that “this
case is appropriate for mandatory or discretionary abstention.”
On Novenber 24, 1997, the defendant filed an anmended notice of
renmoval containing the allegation that “this proceeding is a
core proceeding.”

On Novenber 28, 1997, the defendant filed a notion to
di sm ss pursuant to Fed. R Gv. P. 12(b)(6), as incorporated by
Fed. R Bankr. P. 7012(b), contending that both the malicious
prosecution and defamation counts of the conplaint nust be
di sm ssed on the ground of absolute inmunity since the defendant
acted in his capacity as trustee and as an officer of the court.
The notion also asserts that the alleged defamatory statenents
were made in the course of judicial proceedings and therefore
the defendant enjoys qualified inmmunity under state | aw.

On Decenber 15, 1997, the plaintiff filed a notion to strike
the defendant’s anmended notice of renoval on the ground that
neither |eave of court nor consent of the adverse party was
granted prior to its filing. The plaintiff stated that he does
not consent to the anendnent and that |eave by the court to
amend “cannot be granted because the anendnent attenpts to add
an essential allegation to the notice of renpval which cannot be
added after the expiration of the statutory period of time for

filing such notice.”



Prior to ruling on the parties’ various notions, the
plaintiff filed a notion for w thdrawal of reference on Decenber
17, 1997. Pursuant to 28 U S.C. 8§ 157(d) and Fed. R Bankr. P
5011(a), this court entered an order on Decenber 19, 1997,
directing the bankruptcy clerk to transmt the plaintiff’s

motion for withdrawal of reference to the district court for

di sposition. Pending that decision, the court stayed al

matters, including the plaintiff’s notion to remand or for
abstenti on, the defendant’s notion to dismss, and the
plaintiff’s nmotion to strike. By order entered Septenber 29,

1998, the district court denied the notion to w thdraw reference
and directed this court to rule upon the pending notions. O al
argunments on the notions having been nmade, the issues raised by

the parties are now ready for resolution.

1.
The court wll first consider the plaintiff’s notion to

strike. Fed. R Bankr. P. 9027(a)(1)® provides in pertinent part

'Subsection (a)(1) of Fed. R Bankr. P. 9027 states as
fol | ows:

A notice of renoval shall be filed with the clerk for

the district and division within which is |ocated the

state or federal court where the civil action is

pendi ng. The notice shall be signed pursuant to Rule

9011 and contain a short and plain statenent of the

facts which entitle the party filing the notice to
(continued. . .)



that a notice of renoval shall “contain a statenment that upon
renmoval of the claim or cause of action the proceeding is core
or non-core and, if non-core, that the party filing the notice
does or does not consent to entry of final orders or judgment by
the bankruptcy judge.” Because no such statenent was contained
in the defendant’s notice of renoval filed on Cctober 15, 1997,
the plaintiff asserts that the notice of renoval fails to
“all ege an essential jurisdictional elenent” and, as a result,
is “fatally defective.” The plaintiff notes that |eave to amend
the notice of renoval was not sought prior to the defendant’s
filing of the anended notice of renoval on Novenber 24, 1997

and that, in any event, filing of the anmended notice was outside
the 30-day tine period inposed by Fed. R Bankr. P. 9027(a)(3)
for renoving civil actions initiated after commencenent of a
bankruptcy case. In support of these positions, the plaintiff
cites a plethora of cases for the general propositions that
renmoval statutes are to be strictly construed, see, e.g., Holder
v. City of Atlanta, 925 F. Supp. 783, 784 (N.D. G. 1996); and

essential jurisdictional allegations nay not be supplied after

}(...continued)

remove, contain a statenment that upon renoval of the
claim or cause of action the proceeding is core or
non-core and, if non-core, that the party filing the
notice does or does not consent to entry of fina
orders or judgnment by the bankruptcy judge, and be
acconpani ed by a copy of all process and pl eadi ngs.

7



the statutory period for filing a renoval notice or petition has
run. See, e.g., Denton v. WAl-Mart, Inc., 733 F. Supp. 340, 341
(M D. Fl a. 1990) (r enoval petition insufficient to confer
jurisdiction on court where it failed to aver defendant
corporation’s principal place of business and that anount of
controversy exceeded jurisdictional amunt) and Crawford v.
Fargo Mg. Co., 341 F. Supp. 762, 763 (MD. Fla. 1972)("“The
court is wthout jurisdiction to allow anmendnents to supply
m ssing allegations after the expiration of the statutory period
but may al |l ow anendnments to cure defective allegations.”).
Characterizing the notion as “hypertechnical,” the defendant
responds by observing that the notice of renoval contains all
the facts necessary to support a legal conclusion that this is
a core proceeding. As such, he argues that any failure to
specifically state whether the proceeding is core or non-core is
only a technical defect which can be corrected by anendnent even
after expiration of the 30-day renoval time period, citing N
I[1l. Gas Co. v. Airco Indus. Gases, A Div. of Airco, Inc., 676

F.2d 270 (7th GCr. 1982)(untinmely amendnent filed w thout |eave
of court was effective to correct technically defective renoval
petition which failed to allege nomnal party status of excluded
def endant since the state court record attached to the renoval

petition contained necessary factual information to establish



renmoval jurisdiction).

The court has been unable to locate a reported decision
whi ch has considered the precise issue of whether the failure to
designate a proceeding’s core or non-core status in a notice of
removal as required by Fed. R Bankr. P. 9027(a)(1l) is a fatal
defect which deprives the court of jurisdiction to hear the
matter. However, a simlar question arises when parties fail to
conply with an identical mandate contained in Fed. R Bankr. P.
7008(a) which requires conplaints, counterclains, cross-clains,
and third-party conplaints in adversary proceedings to “contain
a statenent that the proceeding is core or non-core ...."2 Wen
presented with this issue, the vast mgjority of courts have held

that dismssal for this reason alone is wunjustified. See
Carlson v. Attorney Registration and Disciplinary Commin of the

Suprenme Court of IIl. (In re Carlson), 202 B.R 946, 948 (Bankr

’Fed. R Bankr. P 7008(a) states as follows:

Rule 8 F. R Cv. P. applies in adversary proceedings.
The allegation of jurisdiction required by Rule 8(a)
shall also contain a reference to the name, nunber,
and chapter of the case under the Code to which the
adversary proceeding relates and to the district and
di vi sion where the case under the Code is pending. 1In
an adversary proceedi ng before a bankruptcy judge, the
conplaint, counterclaim cross-claim or third-party
conpl ai nt shal | contain a statenent t hat t he
proceeding is core or non-core and, if non-core, that
the pl eader does or does not consent to entry of fina
orders or judgnent by the bankruptcy judge.

9



N.D. Ill. 1996)(conplaint that contained no jurisdictional
statenment or allegation that proceeding is core or non-core was
not a “jurisdictional defect” since alleged facts provided a
basis for assunption of jurisdiction); Union Planters Bank of
Central Ark., N A v. Jagitsch (In re Jagitsch), 201 B.R 961,
963 (Bankr. E.D. Ark. 1996)(Rule 7015 requires that |eave of
court be freely given to anend conplaint to include a statenent
of whether matter was core or non-core); Altchek v. Altchek (In
re Atchek), 119 B.R 31, 35 (Bankr. S.D.NY. 1990)(!eave
granted to replead conplaint wwth nore definite statenent and to
all ege whether clains were core or non-core); Comercial Credit
Plan v. Edwards (In re Edwards), 112 B.R 30, 31 (Bankr. WD

Mo. 1990) (“Mandate of Rule 7008(a) is clear and om ssion of the
‘core proceeding’ designation, while potentially fatal, is not
a nortal wound to the conplaint but what can be heal ed through

the anendnent process of Rule 7015.”) and Painter v. First Fed.
Sav. and Loan Ass’'n of S.C. (In re Painter), 84 B.R 59, 61
(Bankr. WD. Va. 1988) (Requirement of Rule 7008(a) that
conpl aint contain allegation that natter is core or non-core “is
technical in nature and certainly not fatal to the conplaint.”).
But see Gtlitz v. Society Bank (In re Gtlitz), 127 B.R 397,
401 (Bankr. S.D. Chio 1991)(absence of both jurisdictional plea

and assertion of whether proceeding is core or non-core

10



justified dism ssal of conplaint) and Bauneister v. Douglas (In
re Sunny Villa Nursing Home, Inc.), 1994 W. 518955 at *2 (Bankr.
N. D. Chio, August 19, 1994)(conplaint dismssed on the basis
that jurisdiction was not i mediately clear).

This court simlarly concludes that the defendant’s failure
to include in the original notice of renoval a statenent that
t he pr oceedi ng i's core or non- core i's not fatal .
Notw thstanding plaintiff’'s argunent to the contrary, the
core/ non-core statenent is not an allegation of jurisdiction
essential to renoval. The statute which nakes the core/non-core
di stinction, 28 U S. C. 8 157, “is not a jurisdictional statute”
as Judge Jordan noted in denying plaintiff’s notion to w thdraw.
This case was renoved pursuant to 28 U S.C. § 1452(a), the
bankruptcy renoval statute, which authorizes renoval from state
court to federal district court “if such district court has
jurisdiction of such claimor cause of action under section 1334
of this title.”® Section 1334 of title 28 sets forth the scope

of federal bankruptcy jurisdiction. Sanders Confectionery

328 U.S.C. § 1452(a) states that:

A party may renove any claim or cause of action in a
civil action other than a proceeding before the United
States Tax Court or a civil action by a governnenta
unit to enforce such governnental wunit’s police or
regulatory power, to the district <court for the
district where such civil action is pending, if such
district court has jurisdiction of such claimor cause
of action under section 1334 of this title.

11



Prod., Inc. v. Heller Financial, Inc., 973 F.2d 474, 482 (6th

Cir. 1992). Under this provision, the district court possesses

original jurisdiction over “all cases under title 11" and “all

civil proceedings arising under title 11, or arising in or
related to cases under title 11.” See 28 U S.C. § 1334(a) and
(b).* Thus, a statenent s an essential jurisdictional

al legation for renoval purposes under 8 1452(a) only if it
describes or sets forth the basis for the district court’s
exercise of jurisdiction under 8§ 1334. This information is
supplied by Fed. R Bankr. P. 9027(a)(1l)’'s directive that the
notice of renoval “contain a short and plain statenent of the
facts which entitle the party filing the notice to renove.”

A statenent designating a proceeding as core or non-core
does not fall wthin this category of information because a
proceeding’s core/non-core status only becones pertinent after
it has been established that the proceeding falls within the

district court’s bankruptcy jurisdiction. “If a district court

428 U.S.C. § 1334(a) and (b) state as follows:

(a) Except as provided in subsection (b) of this
section, the district courts shall have original and
exclusive jurisdiction of all cases under title 11.

(b) Notw thstanding any Act of Congress that confers
exclusive jurisdiction on a court or courts other than
the district courts, the district courts shall have
original but not exclusive jurisdiction of all civi
proceedi ngs arising under title 11, or arising in or
related to cases under title 11.

12



has bankruptcy jurisdiction over a case, 28 US. C 8§ 157(a)
allows the court to refer the case to the bankruptcy court.”
Sanders, 973 F.2d at 482. Upon such referral, 8§ 157(b)
“provi des guidance as to what matters within 8 1334 jurisdiction
may be heard and determ ned by bankruptcy judges, who are not
Article Ill judges, and what matters nmay be heard and determ ned
by district judges, who are Article IIl judges.” See district
court Menorandum and Order entered Septenber 29, 1998, at p. 5.

Therefore, while the core/non-core statenent is relevant in
ascertaining the extent of the bankruptcy court’s authority, see
Biglari Inport & Export, Inc. v. Nationwide Mit. Fire Ins. Co.
(In re Biglari Inport & Export, Inc.), 142 B.R 777, 781 n.6
(Bankr. WD. Tex. 1992)(“The bankruptcy judge’'s authority to
hear matters is defined by Section 157 ....”); it has no bearing
on whether the district court has jurisdiction. Because a
proceedi ng’s core/non-core status is not pertinent to a district
court’s jurisdiction over a bankruptcy matter, the failure to
recite the status in the notice of renobval is only a technical
defect which may be cured, even after the tinme for renoval has

expired.?®

°It is worth noting that section 157 of title 28 was enacted

as a part of the Bankruptcy Anendnents and Federal Judgeship Act
of 1984, Pub. L. No. 98-353. However, the nmandatory core/ non-
(continued. . .)
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Furthernore, to the extent it may be argued that core/non-
core allegations are essential to the authority of the
bankruptcy court to hear the matter, the court concurs with the
defendant’s assertion that sufficient facts were set forth in
the notice of renpval and in the state court conplaint, a copy
of which was attached to the notice, from which the court can
ascertain whether the proceeding is core or non-core. See 14C
CHARLES ALAN WRI GHT & ARTHIR R. M LLER, FEDERAL PrACTI CE AND PrROCEDURE 8§ 3733 (3rd
ed. 1998) (“[I]t should be sufficient if the court is provided
the facts from which renoval jurisdiction can be determned.”).
The Sixth Grcuit Court of Appeals has held that the Iiberal
amendnent standard of Fed. R Cv. P. 15 (“leave shall be freely
given”) applies to allegations of jurisdiction in a renoval
notice. See Tech Hill Il Assoc. v. Phoenix Hone Life Miut. Ins.
Co., 5 F.3d 963, 969 (6th Cr. 1993) and Gafford v. GCeneral
Elec. Co., 997 F.2d 150, 164 (6th Cr. 1993). 1In Tech Hll, the
def endant was granted leave to anend its renpoval petition to
include allegations of individual partners’ citizenship after

time for renoval had expired where diversity jurisdiction was

°C...continued)
core statenent was not added to Fed. R Bankr. P. 9027(a)(1)
until 1991, several years later, lending additional support for
the conclusion that the failure to include such a statenent
woul d not create a jurisdictional defect per se.

14



alleged in the original petition and diversity in fact existed
at time of the original petition. Tech HIl, 5 F.3d at 969
SSmlarly, in Gafford, the defendant was permtted to cure its
failure to affirmatively allege its principal place of business
after expiration of the renoval tinme period. Gafford, 997 F. 2d
at 164 (citing Gangola v. Walt Disney Wrld Co., 753 F. Supp.
148, 153 n.5 (D.N. J. 1990)(“The information submtted after the
issue of the renoval’s propriety was raised constitutes an
anmendnent of the petition. Because diversity of the parties was
alleged in the original petition, defendant could anend by
providing allegations of greater specificity even after the
thirty day limt to file a new petition had expired.”)).

In both Tech H Il and Gafford, the Sixth Crcuit quoted
extensively from Stanley Elec. Contractors, Inc. v. Darin &
Armstrong Co., 486 F. Supp. 769, 772-73 (E.D. Ky. 1980), to

explain its rationale:

Better if the jurisdiction in fact exists, to perm:t
the petition for renpval to be anended to reflect it.
It appears that the tinme has conme to reexamne this
entire matter and expressly adopt the approach

that amendnents to the jurisdictional allegations of
renmoval petitions should be permtted in the sane
manner as anendnents to any ot her pleading.

It nmust be made clear that this opinion is not to
be construed as departing in any way from the precept
that the facts giving rise to federal jurisdiction

15



nmust be strictly construed and al | eged with
particularity. The decision holds only that the tine
has conme to apply the principles of nodern pleading
relating to anendnents to renoval petitions, and that
anmendnents should be permtted, to inplenment the
spirit of the statute and rules cited herein, where
the jurisdictional facts do indeed exist, and the
parties are in law entitled to invoke the jurisdiction
of the federal court.

Virtually all of the comrentators and the great
wei ght of judicial authority favor the rule adopted by
t hi s deci sion. I ndeed, the strict view reflected by
the earlier cases hereinabove cited has been expressly
criticized.
For the above reasons, the court holds that a
petition for renoval nmay be anended under the sane
consi derations governing the anendnent of any other
pl eadi ng containing jurisdictional allegations.
Tech HIl, 5 F.3d at 969; Gafford, 997 F.2d at 164. It would be
anomal ous for this court to hold that while general allegations
of jurisdiction in a renoval notice may be anended to provide
greater specificity, a conclusory allegation of jurisdiction my
not be added even though the factual basis for t he
jurisdictional conclusion was set forth in the original notice.

Finally, with respect to the question of whether it was
necessary for the defendant to file a formal notion for |leave to

amend prior to filing its anended renoval notice, the court

notes that the Sixth GCrcuit Court of Appeals in @Gfford

observed that it saw no point in requiring the defendant to file

16



a formal anended renoval petition since any deficiency in the
ori gi nal r enoval petition had been cured Dby subsequent
affidavits supplied by the defendant at a jurisdiction hearing.
See Gafford, 997 F.2d at 165 n.6. Thus, while it would have
been preferable for the anendnent to have been nmade upon notion
in accordance with Fed. R Cv. P. 15(a), the court concludes
that the failure to do so does not render the anmendnent
i nef fectual . Any deficiency in the original renoval notice
having been cured by the anendnent, the plaintiff’s notion to

strike will be denied.

[l
The court w1l next consider the plaintiff’s nmotion to
remand in which he asserts that the court does not have subject

matter jurisdiction of the renoved action.® In the notion,

°The plaintiff clains in his notion that “[r]enbval of this
action should be to the District Court as set out in Section

1452(a). However, the plaintiff acknow edges in his nenorandum
in support that “there is authority for direct renmoval to
Bankruptcy Court.” | ndeed, “[t]he position endorsed by the

majority of courts which have published opinions on this issue
is that the reference to ‘district courts’ in 28 USC 8§
1452(a) enconpasses bankruptcy courts.” Plowran v. Bedford Fin.
Corp. (In re Plowran), 218 B.R 607, 612 n.4 (Bankr. N.D. Al a.
1998) . See also G anakas v. Exchange Nat’| Bank of Chicago (In
re G anakas), 56 B.R 747, 750-53 (N.D. 1l1l. 1985)(providing an
excel lent analysis of the issue); E F. Whnderlic and Assoc. V.
Parma, Inc. (In re Tandem Enterprises), 124 B.R 283, 284 n.2

(continued. . .)
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plaintiff challenges the jurisdiction of both the district court
and the bankruptcy court to hear this action and as noted by
Judge Jordan, at times blurs the distinction between the two.
Stated previously, the scope of district court jurisdiction over
bankruptcy nmatters is governed by 28 U S. C. 8§ 1334(a) and (b).
As set forth in these statutes, federal district courts have

original jurisdiction over all cases under title 11 of the

é(...conti nued)
(Bankr. N.D. Ill. 1991)(“A case is renoved to the district court
when it is renoved to a wunit thereof—+.e. the bankruptcy
court.”) and Brizzolara v. Fisher Pen Co., 158 B.R 761, 767
(Bankr. N.D. IIl. 1993)(“Since bankruptcy judges collectively
conprise a unit of the District Court and are judicial officers
of that court who are assigned authority over bankruptcy natters
by District Court orders of reference, cases may be renoved to
them and such cases are considered to have been renoved to a
unit of the District Court.”). Cf. Cook v. Cook, 215 B.R 975,
977 n.1 (Bankr. E.D. Mch. 1997)(while the defendant may have
made a technical error in renoving the action to bankruptcy
court rather than district court, it was a mstake which
deserved to be ignored since the nmatter would have been
i mredi ately referred to bankruptcy court as a matter of course).

Furt hernore, because Fed. R Bankr. P. 9027(a) provides that
a notice of renoval is to be filed with the clerk and Fed. R
Bankr. P. 9002(3) defines “clerk” for purposes of the rules as
“the court officer responsible for the bankruptcy records in the
district,” a notice of renoval is properly filed with the
bankruptcy clerk. See Aztec Indus., Inc. v. Standard Ol Co.,
(In re Aztec Indus., Inc.), 84 B.R 464, 468 (Bankr. N.D. Onio
1987).

The jist of the plaintiff’s position is that he desires the
district court in the first instance to consider whether “there
S a sufficient bankr upt cy rel ati onship to satisfy
jurisdictional requirenents.” This argunent, however, was
nooted by the district court’s nenorandum of Septenber 29, 1998,
which directed this court to rule on the issue of whether
subject matter jurisdiction exists.

18



United States Code and all civil proceedings arising under title
11, or arising in or related to cases under title 11. See 28
US.C 8§ 1334(a) and (b); Sanders, 973 F.2d at 482. Thus, §
1334 grants jurisdiction to the district court over four types
of bankruptcy matters: (1) cases wunder title II, i.e., the
bankruptcy case itself; (2) proceedings arising under title 11;
(3) proceedings arising in cases wunder title 1I|l; and (4)
proceedings related to cases under title 11. Beneficial Nat.
Bank USA v. Best Reception Systens, Inc. (In re Best Reception
Systens, Inc.), 220 B.R 932, 942 (Bankr. E.D. Tenn. 1998).

Notw t hstanding the district court’s original jurisdiction
over these matters, 28 U S.C. 8§ 157(a) authorizes a district
court to refer its grant of jurisdiction under 8§ 1334 to
bankruptcy judges, who are “judicial officer[s] of the district
court.” See 28 U S.C. 8§ 151; Seale v. Hone Cable Concepts, Inc,
(In re Best Reception Systens, Inc.), 219 B.R 980, 984 (Bankr
E.D. Tenn. 1998). The district court for the Eastern District
of Tennessee, like every other district court in the country,
has made this referral. See standing order entered July 13,
1984, referring “all cases under title 11 of the United States
Code and all proceedings arising under title 11 or arising in or
related to a case under title 11" to the bankruptcy judges for
this district.

19



Even though the referral enconpasses the entire scope of the
district court’s jurisdiction under 8 1334 (conpare 28 U S.C. 8§
1334(a) and (b) with 28 U S. C. 8§ 157(a)), bankruptcy judges are
not enpowered to exercise the full extent of judicial power that
district courts possess under § 1334. In re Best Reception
Systenms, Inc., 220 B.R at 943 (citing M chigan Enploynent Sec.
Commin v. Wlverine Radio Co. (In re Wlverine Radio Co.), 930
F.2d 1132, 1143-44 (6th CGr. 1991)). Wth respect to the first
three categories of jurisdiction outlined above, i.e., cases
under title 11 and proceedings arising under title 11 or arising
in a case under title 11, bankruptcy judges are vested with ful
judicial power and thus may enter final orders and judgnents,
subject of course to traditional appellate review See 28
US C 8§ 157(b)(1).” Subsection (b) of 8 157 denom nates these
three categories as “core proceedings.” However, wth respect
to the last category of bankruptcy jurisdiction granted the
district court wunder 8§ 1334(b), proceedings related to cases

under title 11 which § 157(b) characterizes as “non-core

'Subsection (b)(1) of 28 USC § 157 vests bankruptcy
judges with full judicial power to:

[H ear and determine all cases under title 11 and all

core proceedings arising under title 11, or arising in

a case under title 11, referred under subsection (a)

of this section, and may enter appropriate orders and
judgnents, subject to review under section 158 of this
title.

20



proceedi ngs,” a bankruptcy judge has only Ilimted authority.
While the proceeding is still referred to the bankruptcy judge,
the bankruptcy judge acts as an adjunct to the district court,
in a fashion simlar to that of a magistrate or special master
Maitland v. Mtchell (In re Harris Pine MIIls), 44 F.3d 1431,
1436 (9th Gr. 1995). The bankruptcy judge may not enter fina
judgnments w thout the consent of the parties, and the bankruptcy
court’s findings of fact and conclusions of |aw are subject to
de novo review by the district court. 1d.

To state it another way, the district court’s and bankruptcy
court’s subject matter jurisdiction is coextensive with respect
to core proceedings. However, absent consent of the parties, a

bankruptcy court does not have subject nmatter jurisdiction over

non-core, i.e., “related,” proceedings although such proceedi ngs
are still within a district court’s jurisdiction. Sanders, 973
F.2d at 483. Interestingly, the bankruptcy judge rules on

whether a particular proceeding is a core proceeding under 8§

157(a) or is otherwise related to a case under title 11. | d.
(citing 28 US.C. 8§ 157(b)(3)). In doing so, the court nust
| ook at both the form and the substance of the proceedi ng. I d.

(citing In re Wlverine Radio Co., 930 F.2d at 1144 and Wod v.
Wod (In re Wod), 825 F.2d 90, 97 (5th Cir. 1987)).
“While the above explains the different treatnent core and
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noncore proceedings receive at the hands of the courts, ‘no
exact definition of the ternms exist in the bankruptcy code.’”
In re Harris Pine MIls, 44 F.3d at 1436 (citing Taxel .
El ectronic Sports Research (In re G nematronics, Inc.), 916 F. 2d
1444, 1449-50 (9th Cir. 1990)). Nonet hel ess, a non-excl usive
list of exanples of core proceedings is contained in 28 U S C
8§ 157(b)(2). As a general rule, "“a core proceeding either
i nvokes a substantive right created by federal bankruptcy |aw or
one which could not exist outside of the bankruptcy.” Sanders,
973 F.2d at 483. The fact that the claimraises issues of state
rather than federal |aw does not by itself determne that it is
not a core proceedi ng. In re Hildebrand, 205 B.R 278, 283
(Bankr. D. Colo. 1997). “Congress specifically provided that
the ‘determnation that a proceeding is not a core proceeding
shall not be made solely on the basis that its resolution may be
affected by State law '~ Id. (citing 28 US.C. 8§ 157(b)(3)).
“I't is the nature of the proceeding—+ts relation to the basic
function of the bankruptcy court—ot the state or federal basis
for the claim that makes the difference here.” ld. (citing
Arnold Print Works, Inc. v. Apkin (In re Arnold Print Wbrks,
Inc.), 815 F.2d 165, 169 (1st Cr. 1987)). The t est for
determining whether a proceeding is only “related” to the
bankruptcy case and is thus non-core:
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[I]s whether the outcone of that proceeding could
conceivably have any effect on the estate being
adm ni stered in bankruptcy. Thus, the proceedi ng need
not necessarily be against the debtor or against the
debtor’s property. An action is related to bankruptcy
if the outcome <could alter the debtor’s rights,
liabilities, options, or freedom of action (either
positively or negatively) and which in any way inpacts
upon the handling and adm nistration of the bankrupt
est at e.

In re Best Reception Systens, Inc., 220 B.R at 943 (quoting
Robi nson v. Mch. Consol. Gas Co., 918 F.2d 579, 583 (6th Cr.
1990)). Al though “related to” jurisdiction is quite expansive,
there are limts. “There nust be sonme nexus between the action
and the debtor’s bankruptcy case.” Id. (citing Lindsey v.
O Brien, Tanksi, Tanzer and Young Health Care Providers of Conn
(In re Dow Corning Corp.), 86 F.3d 482, 489 (6th G r. 1996), as
anended on denial of reh’g and reh’g en banc (1996)).

In the case sub judice, the defendant asserts that the
action against himis a core proceeding because it arose out of
a trustee’s admnistration of a bankruptcy estate. He argues
that in making the crimnal referral which subsequently led to
the federal grand jury indictnents of both the debtor and the
plaintiff, he was nmerely carrying out his responsibilities under
18 U.S.C. § 3057, which states as follows:

(a) Any judge, receiver, or trustee having reasonabl e

grounds for believing that any violation under chapter
9 of this title or other laws of the United States
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relating to insolvent debt or s, recei verships or

reorgani zati on plans has been committed, or that an

I nvestigation should be had in connection therewth,

shall report to the appropriate United States attorney

all the facts and circunstances of the case, the nanes

of the witnesses and the offense or offenses believed

to have been commtted. Were one of such officers

has made such report, the others need not do so.

(b) The United States attorney thereupon shall inquire

into the facts and report thereon to the judge, and if

it appears probable that any such offense has been

commtted, shall wthout delay, present the matter to

the grand jury, unless upon inquiry and exam nation he

deci des that the ends of public justice do not require

I nvestigation or prosecution, in which case he shall

report the facts to the Attorney Ceneral for his

di rection.

The plaintiff, on the other hand, asserts that his |awsuit
agai nst the defendant is neither core nor related and therefore
both the bankruptcy court and the district court are wthout
subject matter jurisdiction. He argues that a crimnal referra
by a bankruptcy trustee which results in a subsequent suit for
mal i ci ous prosecution has no relationship to a closed bankruptcy
estate: it involves no right created by bankruptcy law and is
one that can exist outside of bankruptcy. The plaintiff also
contends that the outcone of the renoved case can not
concei vably have any inpact on the handling and adm nistration
of the bankruptcy estate, nor any effect on the debtor’s rights,
liabilities, options, or freedom of action.

In support of the argunent that his clainms against the

def endant are neither core nor related, the plaintiff cites the
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case of Sullivan v. Pressman (In re Sullivan’s Jewelry, Inc.),
160 B.R 124 (Bankr. E.D. M. 1993). In that case, a fornmer
officer of a corporate chapter 7 debtor sued the chapter 7
trustee’s attorney in state court for the attorney’s alleged
sl ander. After the lawsuit was renoved to bankruptcy court
where the bankruptcy case was pending, the court remanded the
case, concluding that it did not have even “related”
jurisdiction because the proceeding was between two persons
acting in their individual capacities, the outconme of which was
not reasonably anticipated to have an effect on the
adm ni stration of the bankruptcy case. Id. at 127.

The plaintiff argues that the sane reasoning applies in the
present case: that he has not pled that the defendant was acting
in his official capacity in initiating the prosecution against
him and thus this is sinply a state court action between two
i ndividuals which is unrelated to the bankruptcy proceeding.
The plaintiff nmaintains that this case is no different than if
the defendant were at fault for causing an autonobile accident
which resulted in injuries to the plaintiff and the defendant
happened to be a trustee at the tine of the accident.

In Sullivan, however, the court enphasized that no party had
suggested that the incidents that fornmed the basis for the

| awsuit either arose out of or were related to the bankruptcy
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pr oceedi ng. I d. Nor had the plaintiff therein alleged or the
record suggested that the purportedly slanderous statenents were
made while the defendant was acting on behalf of the trustee
I d. The conplaint in the present case plainly accuses the
defendant of initiating or procuring crimnal charges of
“bankruptcy fraud and conspiracy to commt bankruptcy fraud” and
of making defamatory *“allegations of crimnal m sconduct”
against the plaintiff while the defendant was serving as “the
bankruptcy trustee for the relevant estate.” In the notice of
renoval, the defendant cites his appointnent as trustee and
asserts that his actions were taken in accordance with his
responsibilities as trustee. Thus, the Sullivan decision is
readily distingui shable fromthe present case.

Al t hough this court has been unable to |ocate any reported
decision directly on point with the facts of this case, there
are cases which support the defendant’s argunent that the causes
of action against him are core proceedi ngs because they arose
out of his admnistration of the bankruptcy case. For exanpl e
in Sanders the Sixth Crcuit Court of Appeals held that
postpetition clains for common |aw fraud, securities fraud and
RI CO agai nst a bankruptcy trustee by the parent corporation of
t he debtor and certain principals and sharehol ders of the parent

were core proceedings since they would not have arisen but for
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the trustee’s admi nistration of the bankruptcy case.

VWiile the specific causes of action, such as RICO
exi st independently of bankruptcy cases, an action
against a bankruptcy trustee for the trustee’s

adm nistration of the estate could not. Al clainms
against [the trustee] related to his conduct during
the ... bankruptcy, and should be considered core

proceedi ngs.
Sanders, 973 F.2d at 483 n.4. In Harris Pine MIIls, the N nth
Circuit Court of Appeals concluded that because postpetition
state law clainms including fraud and RICO violations against a
bankruptcy trustee and his agents by a purchaser of assets of
the estate were based upon conduct inextricably intertwined with
the trustee’s sale of estate property, the clains constituted
core proceedings. In re Harris Pine MIls, 44 F.3d at 1438.
See also In re Hildebrand, 205 B.R at 283 (relying upon Sanders
and Harris Pine MIIls in holding that bankruptcy court had core
jurisdiction to determ ne postpetition state |law clains asserted
against the +trustee by a prospective purchaser of estate
property).

A case closely analogous to that before the court 1is
Honi gman, Mller, Schwartz & Cohn v. Witzman (In re DelLorean
Motor Co.), 155 B.R 521 (9th GCr. BAP 1993), an adversary
proceeding which arose out of the DeLorean Mtor Conpany’s
bankruptcy filing. The chapter 7 trustee sued John DelLorean and

his attorney, Howard Witznman, alleging the fraudulent transfer
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of valuable real property in California from DelLorean to
Wei t zman. Upon a bench trial the district court ruled in favor
of Witzman and DelLorean, although DeLorean and the trustee
eventually settled their dispute before entry of judgnent.
Thereafter, Witzman brought a malicious prosecution action in
state court against the chapter 7 trustee and the attorneys who
had represented the trustee in the fraudul ent conveyance acti on.
After the trustee renoved the action to federal court, Witzman
noved for abstention and remand to state court. Al t hough the
bankruptcy court granted the notion on the ground that the
proceeding was a “related” rather than a core proceeding, the
bankruptcy appell ate panel reversed, concluding that because the
action arose from the efforts of officers of the estate to
adm ni ster the estate and collect its assets, it inpacted the
handling and administration of the estate and was therefore a

core proceeding. 1d. at 525.%

81t must be noted that after Weitzman sued the trustee and
his attorneys in California state court, the trustee filed an
adversary proceeding in the Mchigan bankruptcy court where the
DeLor ean bankruptcy case was pending, seeking to enjoin further
prosecution of the Witzman action. Witzman responded by
voluntarily dismssing the trustee fromthe lawsuit. \Wereupon
t he M chi gan bankr upt cy court vacat ed its prelimnary
i njunction, reasoning that because the action was no |onger
against the trustee, it did not affect the admnistration or
assets of the estate. In re DeLorean Motor Co., 155 B.R at
523.

Upon appeal, the Sixth G rcuit Court of Appeals reversed,

(continued. . .)
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This court concludes that the analysis in DelLorean is

equal |y applicable to the present case. It was not happenstance
that the conplained of events took place while the defendant was
a bankruptcy trustee. A trustee has a statutory duty under 18
US C 8 3057 to notify the United States attorney and report
all of the relevant facts and circunstances of the case if he
believes that a crine has been commtted or that further
i nvestigation is appropriate. See In re Holder, 207 B.R 574,
584 n.15 (Bankr. MD. Tenn. 1997)(although the chapter 11
trustee’s counsel was not the inpetus for the crimnal
i nvestigation of the debtor, he had a statutory duty under 18
US C 8§ 3057 to report all the facts and circunstances of the
case to the U S. attorney). The directive in 8 3057 is no |less

an obligation of the trustee than those that are specifically

8. ..conti nued)
finding that the bankruptcy court erred in dismssing the
i njunction action. The court concluded that because counsel for
or representatives of the trustee are the functional equivalent
of a trustee when they act at the direction of the trustee for
the purpose of admnistering the estate or protecting its

assets, they are entitled to the sane protection. Allard v.
Weitzman (In re DeLorean Mdtor Co.), 991 F.2d 1236, 1241 (6th
Cr. 1993).

It was in reliance on this Sixth Crcuit Court of Appeals
decision and its observation that the Witzman |awsuit
interfered with the adm nistration of the estate (id. at 1243)
that the Bankruptcy Appellate Panel concluded that Witzman's
state law malicious prosecution claimwas a core proceeding. In
re DeLorean Motor Co., 155 B.R at 525.
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set forth in 11 U S.C. 8 704 which describe various duties of a
trustee. Thus, a trustee who nmakes a crimnal referral 1is
sinmply carrying out his admnistrative duties, no different than
the trustee in DeLorean who filed the fraudulent conveyance
action or the trustee in Harris Pine MIls who sold estate
property. Al though the plaintiff’'s causes of action for
mal i cious prosecution and defamation would exist outside
bankruptcy, they would not have arisen but for the defendant’s
obligations and conduct as a trustee. Accordingly, this is a
core proceedi ng.

The fact that at the tinme of the filing of the state court
| awsuit the bankruptcy estate had been fully admnistered and
the case had to be reopened upon the filing of defendant’s
renmoval notice does not preclude the determnation that this is
a core proceeding. There is no bright-line rule dictating that
once an estate has been fully admnistered a trustee cannot
avail hinmself of the federal court’s bankruptcy jurisdiction if
he is subsequently sued for actions taken while admnistering
the estate. The court having determned that this matter is a
core proceeding, the plaintiff’s notion to remand based on | ack
of subject matter jurisdiction will be deni ed.

As an alternative to his notion to remand, plaintiff argues

that this case is appropriate for nandatory or discretionary
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abstention. See In re Best Reception Systens, Inc., 220 B.R at
951 (quoting S.G Constructors, Inc. v. Cty of Burlington (In
re S.G Phillips Constructors, Inc.), 45 F.3d 702, 708 (2nd Cir.

1995) (“The act of abstaining presunes that proper jurisdiction
ot herw se exists.”)). The court’s determnation of such a
notion is a core proceeding under 28 US.C § 157(b)(2)(A.
Kuykendall v. Lawson (In re Lawson), 228 B.R 195, 196 (Bankr.
E.D. Tenn. 1998) and In re Best Reception Systens, Inc., 220
B.R at 941.

The | aw of abstention is set forth in 28 US. C. 8 1334(c)
whi ch provi des:

(1) Nothing in this section prevents a district court
in the interest of justice, or in the interest of
comty with State courts or respect for State |aw,
from abstaining from hearing a particular proceeding
arising under title 11 or arising in or related to a
case under title 11.

(2) Upon tinely notion of a party in a proceeding
based upon a State law claim or State |aw cause of
action, related to a case wunder title 11 but not
arising under title 11 or arising in a case under
title 11, wth respect to which an action could not
have been commenced in a court of the United States
absent jurisdiction under this section, the district
court shall abstain from hearing such proceeding if an
action is comenced, and can be tinely adjudicated, in
a State forum of appropriate jurisdiction.

“Subsection (c)(1l) addresses those situations when courts nay
abstain from hearing a proceeding while subsection (c)(2)

defines those situations when courts nust abstain from hearing
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a proceeding. The fornmer is known as permssive abstention
while the latter is referred to as mandatory abstention.” 1In re
Best Reception Systens, Inc., 220 B.R at 942.

As quoted above, 8 1334(c)(2) provides that in order for
mandat ory abstention to apply, the proceeding nust be “rel ated
to a case under title 11 but not arising under title 11 or
arising in a case under title 11.” In other words, the
proceedi ng nust be non-core. Lindsey v. Dow Chemcal Co. (In re
Dow Corning Corp.), 113 F.3d 565, 570 (6th Cr. 1997), cert.
denied, Oficial Commttee of Tort Cdaimants v. Dow Corning
Corp., ____US _ , 118 S. C. 435 (1997). This court having
determned that the present matter is a core proceeding,
mandat ory abstention under 28 U S C 8§ 1334(c)(2) i's
I nappropri ate. See In re DeLorean Mdtor Co., 155 B.R at 524-
25. See also Steinberg v. Esposito (In re Pioneer Devel opnent
Corp.), 47 B.R 624, 628 (Bankr. ND. 1ll. 1985) (commenting
that “abstention would be totally unwarranted” when there has
been a determ nation that a proceeding is core).

Under subsection (c)(1) of 8 1334, a court nmay abstain from
hearing either core or non-core matters “in the interest of
justice, or in the interest of comty wth State courts or

respect for State law.” See Republic Reader’s Service, Inc. v.
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Magazi ne Service Bureau, Inc. (In re Republic Reader’s Service,
Inc.), 81 B.R 422, 426 (Bankr. S.D. Tex. 1987)(“[P]erm ssive
abstention IS available in core as well as noncor e
proceedi ngs.”). As noted by Chief Judge Stair in his excellent
di scussi on of perm ssive abstention in the recent Best Reception
Systens opinion, one primary factor to consider in deciding
whet her to abstain from hearing a core proceeding is the extent
to which state |aw issues predom nate over bankruptcy i ssues.

In re Best Reception Systens, Inc., 220 B.R at 955. Indeed, on

this point the plaintiff argues that the very nature of these
clains, state |law causes of actions for malicious prosecution
and defamation, call for resolution by the state court. Wi | e
the court acknow edges that state courts have nore experience in
dealing with such clains, the court cannot ignore the fact that
this case also involves the assertion by the defendant of
i mmunity wunder federal |aw Because this case presents a
peculiar issue concerning the extent of imunity enjoyed by a
bankruptcy trustee, the court <concludes that this issue
predom nates the state law issues and the court wll not
abst ai n. Accordingly, the plaintiff’s notion for abstention

will be denied.
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V.

Finally, the court will consider the defendant’s notion to
di sm ss pursuant to Fed. R Gv. P. 12(b)(6), as incorporated by
Fed. R Bankr. P. 7012(b), which asserts that both the malicious
prosecution and defamation clainms contained in the conplaint
must be dism ssed on the grounds of absolute or quasi-judicial
immunity since the defendant acted in his capacity as trustee
and as an officer of the court.® “Mtions to dismss under Rule
12(b)(6) are designed to test ‘whether a cognizable claim has
been pleaded in the conplaint.”” Dillihunt v. Htchcock, __F.
Supp.2d __, 1999 W 41741 at *2 (WD. Tenn. Jan. 28,
1999) (quoting Scheid v. Fanny Farmer Candy Shops, Inc., 859 F.2d
434, 436 (6th Cr. 1988)). “Dismssal of a conplaint for failure
to state a claim streamines litigation by ‘dispensing wth
needl ess discovery and factfinding.’” Id. (quoting Nietzke v.

WIlliams, 490 U S. 319, 326-27, 109 S. C. 1827 (1989)).

°The defendant also contends that the alleged defanatory
statenments were made in the course of judicial proceedings and
therefore he enjoys imunity under state law. See R C. Jones v.
Trice, 210 S.W2d 48, 50 (Tenn. 1962)(general rule is that
statenments nmade in the course of judicial proceedings which are
rel evant and pertinent to the issues are absolutely privileged)
and Lanbdin Funeral Service, Inc. v. Giffith, 559 S.w2d 791
792 (Tenn. 1978)(“The absolute privilege holds true even in
those situations where the statenments are nmade nmaliciously and
corruptly.”). The court need not address this issue in |ight of
the disposition of the action based upon federal comon |aw
I munity.
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In considering a Rule 12(b)(6) notion to disnmiss for failure
to state a claim the court nust construe the conplaint in the
light nost favorable to the plaintiff, accept as true the
factual allegations in the conplaint, and determ ne whether the
plaintiff undoubtedly could prove no set of facts in support of
his clains that would entitle him to relief. See Allard v.
Weitzman (In re DeLorean Mdtor Co.), 991 F.2d 1236, 1240 (6th
Cr. 1993). A conplaint need only give fair notice of what the
plaintiff’s claimis and the grounds upon which it rests. I d.
Al though this standard is extrenely liberal, the plaintiff my
not sinply assert |egal conclusions. Rather, the conplaint nust
contain either direct or inferential allegations respecting all
material elenments to sustain a recovery under sone viable |ega
t heory. I d. O course, the burden of denonstrating that a
conpl aint does not state a claimis on the noving party. See
e.g., Runbau v. Colodner (In re Colodner), 147 B.R 90, 92
(Bankr. S.D. N Y. 1992).

In the present case, the plaintiff asserts that the
defendant’s claim of absolute imunity is *“preposterous.” He
maintains that at best a trustee has a “qualified” immunity
whi ch protects him when acting pursuant to court order and that
absent a court directive, a trustee is held to the reasonable

person standard. See plaintiff’s nenorandum citing, inter alia,
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Boul lion . McCl anahan, 639 F.2d 213, 214 (5th Cr.

1981)(trustee, as arm of the court, having sought and obtai ned
court approval of his actions, was entitled to derived imunity)
and In re Cee Jay D scount Stores, Inc., 171 B.R 173, 175
(Bankr. E.D.N. Y. 1994)(al though trustee derives limted immunity
as court-appointed party, trustee may be held personally liable
for negligent failure to perform duties). The plaintiff argues
that if the trustee had wanted to insulate hinself from
liability, he should have submtted the matter to the bankruptcy
court for approval before making the crimnal referral and that
since he failed to do so, no immnity attaches. Finally, the
plaintiff concedes that defamation liability cannot be incurred
for statements nade in the course of judicial or quasi-judicial
proceedi ngs, but asserts the record is inadequate to establish
that the allegedly defamatory statenents were made during the
course of judicial proceedings.

A few years ago in Bush v. Rauch, 38 F.3d 842, 847 (6th Cr
1994), the Sixth GCrcuit Court of Appeals considered the
guestion of whether a probate court admnistrator was entitled
to absolute inmmunity. In making this determ nation, the court
stated the follow ng regardi ng absolute i mmunity:

It is well established that judges are entitled to

absol ute judicial immunity from suits for noney
damages for all actions taken in the judge s judicial
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Bush,

capacity, unless these actions are taken in the
conpl ete absence of any jurisdiction. [Citations

omtted.] Moreover, absolute judicial immunity has
been extended to non-judicial officers who perform
“quasi -judicial” duti es. [ FN5S] [Citations omtted.]
Quasi -j udi ci al immunity extends to those persons

performng tasks so integral or intertwined with the
judicial process that these persons are considered an
arm of the judicial officer who is inmune. [Citations
omtted.]

FN5. The United States Suprene Court has
recogni zed the need for governnment officials
to be able to nmake inpartial decisions

wi thout the threat of personal liability for
actions taken pursuant to their officia
duti es. See, e.g., Butz v. Econonpou, 438

US 478, 98 S. . 2894, 57 L. Ed.2d 895
(1978) (agency attorney); Stunp v. Sparkman,
435 U.S. 349, 98 S. C. 1099, 55 L. Ed.2d
331 (1978)(judge); Inbler v. Pachtman, 424
US 409, 96 S. . 984, 47 L. Ed.2d 128
(1976) (prosecutors); Donbrowski v. Eastland,
387 U.S. 82, 87 S. . 1425, 18 L. Ed.2d 577
(1967) (1 egi sl ators).

The Suprene Court has endorsed a *“functional”
approach in determning whether an official IS
entitled to absolute imunity. Forrester v. Wiite,
484 U.S. 219, 224, 108 S. Ct. 538, 542-43, 98 L. Ed.=2d
555 (1988); Burns v. Reed, 500 U S. 478, 486, 111 S
Ct. 1934, 1939, 114 L. Ed.2d 547(1991). Under this
approach, a court “looks to ‘the nature of the
function perfornmed, not the identity of the actor who
performed it.”” Buckley v. Fitzsinmmons, 509 U S. 259,
269, 113 S C. 2606, 2613, 125 L. Ed. 2d
209(1993)(quoting Forrester, 484 U S at 229, 108 S

Ct. at 545). For exanple, a prosecutor who undertakes
acts in the preparation or initiation of judicial
proceedings is entitled to absolute imunity. ld. On
t he ot her hand, when a pr osecut or per f or ms
adm nistrative acts unrelated to judicial proceedings,
qualified immunity is all that is available. Id.

38 F.3d at 847. See also Forrester v. Wite, 484 U. S
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219, 227, 108 S. Ct. 538, 544 (1988)(“[I]munity is justified
and defined by the functions it protects and serves, not by the
person to whomit attaches.”).

The United States Suprene Court has stated that in applying
the functional approach to immunity issues, a court nust not
only exam ne the nature of the functions with which the official

has been entrusted but also “evaluate the effect that exposure

to particular forns of liability would l|ikely have on the
appropriate exercise of those functions.” Forrester, 484 U S.
at 224, 108 S. C. at 542. “The official seeking absolute

I mmunity bears the burden of showng that such inmunity is
justified for the function in question.” Burns v. Reed, 500
U S 478, 486, 111 S. C. 1934, 1939 (1991). “The presunption
Is that qualified rather than absolute imunity is sufficient to
protect governnment officials in the exercise of their duties.”
ld. at 486-87, 111 S. C. at 1939. The Suprene Court has been
“quite sparing” in its recognition of absolute immunity and has
refused to extend it any “further than its justification would
warrant.” 1d. at 487, 111 S. C. at 1939.

In this court’s view, the trustee’'s obligation to report
perceived violations of federal Ilaw to the United States
attorney and to cooperate with any ensuing investigation and

prosecution is one of those “tasks so integral or intertw ned
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with the judicial process” that the trustee should be
“considered an arm of the judicial officer who is inmune.” It
must be noted that 18 U S. C. 8§ 3057 inposes crimnal referral
obligations not only on trustees but also on judges and
recei vers. See Kittay v. Battle Fower (In re Stockbridge
Funding Corp.), 153 B.R 654, 656 (Bankr. S.D.N Y. 1993)(“The
duties of a bankruptcy trustee under [8§8 3057] are the sane as
those of a bankruptcy judge.”). Thus, it would appear that acts
taken pursuant to the obligations <contained therein are
“judicial in nature.” See Bush, 38 F.3d at 847 (“[T]he centra
issue ... necessarily beconmes whether [the defendant’s] acts in
question can be considered judicial in nature.”).

Furthernore, a trustee who makes a crimnal referral is in
many respects anal ogous to a prosecutor. See In re Stockbridge
Funding Corp., 153 B.R at 656 (“Under the statutory schene

created by 18 U. S.C. 8§ 3057(a) respecting bankruptcy related
crimes, a bankruptcy trustee ... is a part of |aw enforcenent as
much as an assistant United States attorney or an F.B.I

agent.”). The plaintiff accuses the defendant of “initiat[ing]
or procur[ing] the crimnal proceedings” against him Yet, it
is well established that when these functions are perforned by
a prosecutor, the prosecutor is protected by absolute imunity.

Buckl ey v. Fitzsimons, 509 U S. 259, 272, 113 S. . 2606, 2615
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(1993).

Mor eover, the reasoning which supports full i1munity from
mal i ci ous prosecution actions for prosecutors applies equally to
trust ees:

[T]he risk of injury to the judicial process from a

rule permtting malicious prosecution suits against

prosecutors is real. There is no one to sue the

prosecutor for an erroneous decision Not to prosecute.

If suits for malicious prosecution were permtted, the

prosecutor’s incentive would always be not to bring

char ges.

Imbler v. Pachtman, 424 U.S. 409, 438, 96 S. C. 984, 998
(1976) (concurring opinion).

Simlarly, if trustees are subject to suit and liability for
their actions in reporting possible crimnal violations to the
prosecuting authorities, no trustee would ever nmake a referral
No trustee would run the risk of danmages being assessed agai nst
him for making a referral based on often inconplete information
whi ch produces no nonetary benefit to the trustee since a
trustee’s primary obligation is to collect and |iquidate assets
of the estate, not report crimes. Yet a trustee is in a unique
position to di scover possible bankruptcy crines since his duties
require him to “investigate the financial affairs of the
debtor.” See 11 U S.C. § 704(4). To expose a trustee to the

potential for liability for conplying with his obligations under

18 U.S.C. 8 3057 would emasculate an inportant public function
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which a trustee is in a distinct position to fulfill.
One of the justifications offered for according absolute
immunity to prosecutors is that “built-in safeguards dimnish

the need for private redress agai nst prosecutorial abuse.” Gay
v. Bell, 712 F.2d 490, 498 (D.C. Cir. 1983).

I nherent in the judicial process are checks that serve
to restrain prosecutorial abuse, and any abuse that

does occur is subject to various self-renmedying
nmechani sms of t he adversari al process....[T] he
prosecutor’s absolute protection, like that of the

judge from which it is derived, is both justified and
bounded by the judicial traditions and procedures that

limt and <contain the danger of abuse....[T]he
ci rcunst ances typically provi de al ternative
I nstrunents of the judicial branch to check

m sconduct —+he discretion of the grand jury, the

procedures of a trial, and the potential sanction of

di sci pline inposed by the court itself.
I d. These sanme safeguards, along with a significant additional
one—an investigation and independent review by the United States
attorney—greatly |lessen the possibility that an innocent party
will be harmed by a msguided or even nmalicious trustee.

Al though no other reported decision has specifically
addressed the issue of the scope of a trustee’s imunity in
making a crimnal referral, various courts have concluded that
acts within the anmbit of bankruptcy trustee’'s official duties
are protected by absolute imunity. For exanple, in Walton v.

Watts (Matter of Swift), 185 B.R 963 (Bankr. N D Ga. 1995),

the bankruptcy court concluded that full imunity protected an
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acting United States trustee from a counterclai m which alleged,
inter alia, libel and slander, after the trustee had filed an
adversary conpl aint seeking the disgorgenent of fees paid by a
chapter 11 debtor to nonlawers for |egal assistance regarding
the debtor’s inpending bankruptcy filing. 1d. at 969. As
expl ai ned by the court:

[T]he trustee’s <conduct in bringing the present

adversary proceeding is inexorably intertwined wth

this Court’s function of conserving the Debtor’s

assets for distribution. [Citations omtted.] As

such, the Trustee's quasi-judicial conduct nerits

absol ute i mmunity.
ld. at 970 n.7.

SSimlarly, in Howard v. Leonard, 101 B.R 421 (D. N J. 1989),
the district court dismssed a negligence action against a
United States trustee, concluding that regardl ess of whether the
U S trustee had been negligent in his supervision of the
estate, his activities were within the course of his judicial
role and thus protected by absolute inmmunity. ld. at 423. One

commentator has noted that “[a]lthough both Howard and Sw ft

involved United States trustees, their reasoning is easily
extended to the front-line bankruptcy trustee.” Ral ph C.

McCul | ough, Trustee Liability: Is There Enough Protection For
These “Arms O The Court?” 103 Com L.J. 123, 138 (Summer 1998).

In Weissman v. Hassett, 47 B.R 462 (S.D.N.Y. 1985), a
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chapter 11 trustee was sued for |ibel and other intentional
torts by relatives of the debtor’s president based on statenents
made by the trustee in an investigative report prepared pursuant
to 11 U S C 8§ 1106(a)(3) and (4) and dissem nated by court
or der. Id. at 464-65. The court noted that while a trustee's
position will not imunize himfrom suit for torts commtted in
conducting the business affairs of a bankrupt conpany, trustees
and receivers acting as officers of the court to conserve the
bankrupt estate’s assets are imune from suit. ld. at 466.
The court reasoned that because conducting the investigation
required by 8 1106(3) was part of the trustee’'s duty to assenble
the bankrupt estate and the issuance of a report a necessary
concomitant to the investigation, the trustee was protected from
any liability arising from his investigation and report. I d.
at 467. The court further observed that “[d]istribution of the
Trustee’s report furthered an inportant public purpose” and that
“[s]ound policy also counsels imuni zing the [trustee].” 1d.

The plaintiffs here seek nore than $25 nmillion in

damages and contend that the Trustee can be personally
liable for that anobunt. Even a renote prospect of

personal liability of such a nagnitude could not help
but lessen the vigor with which future reorganization
trustees wll pursue their obligations to uncover

wrongdoi ng and report on potential clains held by a
bankrupt estate.
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Based on the foregoing analysis that the function perforned
by a bankruptcy trustee in reporting possible crimnal
violations to the United States attorney is judicial in nature,
that there are adequate safeguards to reduce the possibility of
harm to an innocent party, and that subjecting a trustee to
liability in this instance would deter the trustee from
conplying with his obligations under 18 U S.C. 8§ 3057, this
court concludes that the defendant is protected by absolute
immunity fromthe plaintiff’s malicious prosecution action.

These sane considerations also insulate the defendant from
liability with respect to the second count of the conplaint,
def amati on of character. In the second count, the plaintiff
relies on the factual and legal allegations in the first count,
which include, inter alia, that “[a]t all tinmes material to the
crimnal charges against Joseph B. Kirk, the defendant, WIIliam
T. Hendon was the bankruptcy trustee for the relevant estate,
and the principal witness against the plaintiff” and that the
defendant “initiated or procured the crimnal pr oceedi ngs
against the plaintiff.” The second count of the conplaint adds
the additional allegation that “[t]he defendant conmunicated to
per sons ot her t han t he plaintiff def anmat ory statenents
concerning the plaintiff” which “were the allegations of

crim nal m sconduct against the plaintiff.” No specific
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al l egations regarding the place, context, or the precise content
of the alleged defamatory statenents are pled. As the second
count of the conplaint expressly incorporates the first count,
the court can only assune that the defamatory statenents which
alleged crimnal msconduct occurred while the defendant was
“Initiat[ing] or procur[ing] the crimnal proceedings against
the plaintiff” and acting as “the principal wtness against the
plaintiff.” Just as prosecutors and wtnesses are inmune from
defamation liability for any statenents which arise out of or
are incidental to the initiation or presentation of judicial
proceedi ngs, see Buckley, 509 U S at 277, 113 S. C. at 2617
(prosecutors entitled to absolute immnity from defamation
liability for statenents nmade during the course of judicial
proceedi ngs and relevant to then) and Dillihunt, __ F. Supp.2d
at . 1999 W 41741 at *2-3 (doctrine of absolute immnity
shields witnesses fromliability both for testinony at trial and
before grand jury); a trustee performng these functions should
be simlarly immune.

Before | eaving the subject of immnity, the court believes
it is appropriate to distinguish the authorities cited by the
plaintiff in support of his assertion that the defendant is not
protected in this action by inmunity. It is this court’s

observation that the case law regarding trustee liability is
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extrenely confusing and often contradictory, wth the result
that it is difficult from the caselaw alone to fornulate
gui delines specifying when a trustee is imune from personal
liability and when he is not. Conpare, e.g., Millis v. US.
Bankr. Court for the Dist. of Nev., 828 F.2d 1385, 1390 (9th
CGr. 1987) (bankruptcy trustee has absolute quasi-judicial
i mmunity from damages unl ess actions were perforned in the clear
absence of all jurisdiction); Bennett v. WIllianms, 87 B.R 122,
124 (S.D. Cal. 1988), aff'd, 892 F.2d 822 (9th Gir.
1989) (trustee immune from action alleging breach of fiduciary
duty and negligence) and In re Cee Jay Discount Stores, Inc.,
171 B.R at 175 (“Although a trustee derives a limted immunity
as a court appointed party, negligence of the trustee is not
i mrune.”). Fortunately, an excellent law review article
provided the court a path through the norass of caselaw on this
I ssue. See Daniel B. Bogart, Liability of Directors of Chapter
11 Debtors in Possession: “Don’t Look Back—Sonething My Be
Gaining On You,” 68 Auv Baxkr L.J. 155, 202-208 (Spring 1994).
Prof essor Bogart opines that “courts confuse the doctrine of
derived judicial imunity from suit, that protects trustees and
ot her court of ficers agai nst liability from suit by
nonbeneficiaries of the bankruptcy trust, when acting within the
scope of their authority, with standards of care that trustees
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owe to beneficiaries of the estate.” Id. at 202. He expl ai ns
that only beneficiaries of the bankruptcy trust, those being the
debt or, shareholders, and creditors, nay sue a trustee for the
breach of his fiduciary duty because it is only to these
entities that the fiduciary obligations are owed.* 1d. at 204-
205. When a third party nonbeneficiary of the bankruptcy estate
is harmed by actions of the trustee, any liability nust be based
in sone relationship other than a fiduciary obligation, i.e.,

tort or contract.' 1d. “I'l]t is only in this context that it

®The courts are divided over whether the trustee nust
negligently or willfully breach a fiduciary duty to interested
parties in order for liability to attach. See MCul | ough, 103
Covw L.J. at 129-32. Wiile the Sixth Circuit Court of Appeals
along with the Fourth, Seventh and Tenth circuits hold that
trustees can only be held personally liable for injuries arising
fromw |l Iful and deliberate conduct, three circuits, the Second,
Ni nth and Eleventh, subject trustees to personal liability for
negli gent breaches of fiduciary duties. Id. (citing Ford Mot or
Credit Co. v. Waver, 680 F.2d 1982 (6th Cir. 1982); Yadkin
Vall ey Bank & Trust Co. v. MGCee, 819 F.2d 74 (4th Gr. 1987);
In re Chicago Pac. Corp., 773 F.2d 909 (7th Cr. 1985)(dicta);
Sherr v. Wnkler, 552 F.2d 1367 (10th Gr. 1977); In re Gorski,
766 F.2d 723 (2d Cr. 1985); Hall v. Perry (In re Cochise
College Park., Inc.), 703 F.2d 1339 (9th Cr. 1983) and Red
Carpet Corp. of Panama City Beach v. MIller, 708 F.2d 1576 (1l1th
Cr. 1983)).

“prof essor Bogart’'s article explains that although a

bankr upt cy trustee I ncurs liability to third party
nonbeneficiaries in precisely the same ways and under the sane
circunstances as any other individual incurs liability, a

trustee is generally protected by derived judicial imunity as
long as he was acting wthin the scope of his authority.
Bogart, 68 Av Bawxr L.J. at 205-206. See also, MCullough, 103

(continued. . .)
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is appropriate to ask whether the trustee, as an officer of the
court, may be immune from suit.” ld. at 205. The only
exception to this rule, i.e., the only tinme the trustee is
i mune from suit by beneficiaries of the estate, is when the
trustee is acting pursuant to specific instructions from the
court. Id. at 208 (citing Lonneker Farns, Inc. v. Klobucher,
804 F.2d 1096 (9th Cr. 1986) and Boul lion, 639 F.2d 213).

All of the cases cited by the plaintiff in support of his
argunment that the defendant is not imune from suit and is

personally liable if he is negligent in the performance of his

(... continued)
Covw L.J. at 140 ("“[I]Jt seens readily clear that trustees are
imune for their actions so long as they pertain to their
duties, in any form as bankruptcy trustees.”). Although there
is authority for the proposition that this derived immunity is
absolute imunity, the better rule, in light of the fact that
absolute imunity is a matter of function rather than identity,
is that this is qualified judicial imunity. See Leonard wv.
Vrooman, 383 F.2d 556, 560 (9th Cir. 1967)(in action by third
party for wongfully possessing property which is not an asset
of the estate, trustee is inmmune if he acted in good faith and

had reasonabl e grounds and probable cause); In re Rollins, 175
BR 69, 77 n.7 (Bankr. E.D. Cal. 1994)(“If a trustee incurs a
contract or tort liability to someone other than the debtor or

a creditor of the estate, he is entitled to a qualified judicial
immunity.”)(dicta); MCullough, 103 Cou L.J. at 140 ("“[T]rustee
enj oys qualified j udi ci al I mmuni ty by virtue of hi s
position....”) and Bogart, 68 Av Baw. L.J. at 206 (“[When a
nonbeneficiary of the bankruptcy estate challenges sone action
of the trustee, the trustee’s actions are entitled to the
benefit of qualified judicial imunity.”). Thus, the court’s
ruling today that the defendant in this action is protected by
absolute immunity is based solely on the particular function
performed by the trustee in this case.
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duties involved beneficiaries of the bankruptcy estate and are
not applicable to the facts of the present case which concerns
a suit by a third party nonbeneficiary. See Mosser v. Darrow,
341 U.S. 267, 270, 71 S. . 680, 681 (1951)(action by successor
trustee on behalf of the estate against fornmer reorganization
trustee); Yadkin Valley Bank & Trust Co. v. MGCee (In re
Hut chinson), 5 F.3d 750, 753 (4th Gr. 1993)(debtors and
creditor alleged that chapter 7 trustee was negligent in failing
to expeditiously conduct sale of debtor’s farm and dairy
equi pnent); Barrows v. Bezanson (In re Barrows), 171 B.R 455,
456 (Bankr. D.N.H 1994)(action by debtors against trustee
alleging that lawsuits which were assets of the bankruptcy
estate were not handled properly) and In re Cee Jay D scount
Stores, Inc., 171 B.R at 175 (issue of trustee’'s perfornmance
before the bankruptcy court in the context of trustee’'s notion
for approval of his law firmas his attorneys).

The court having concluded that the defendant in this

instance is protected by absolute imunity,* his notion to

2Absolute inmmunity defeats a suit at the outset so long as

the official’s actions were within the scope of the immunity,
and thus frees the defendant from any obligation to justify his
actions. Gay, 712 F.2d at 496. See also Bush, 38 F.3d at 847
(“Absolute ... imunity ... refers to protection from suit and
not sinply the assessnent of liability.”). As such, absolute
i mmunity excuses even allegations of bad faith, malice, or gross
(continued. . .)
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dism ss will be granted. An order will be entered in accordance
wi th this nmenorandum opi ni on.
FI LED: March 16, 1999

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE

2(, .. continued)
error. Wissman, 47 B.R at 465 (citing Gay, 712 F.2d at 496).
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